July 2020

Appraising and Supporting Democratic Consolidation in Federal Nepal

Synergising Fourth Branch Institutions
Contemporary constitutions subject the executive to
the scrutiny not only of the political opposition and
the judiciary, but also various ‘fourth branch’
institutions — so-called because they do not neatly
fit into the traditional tripart division of the executive,
legislature and judicial branches of government.1
These institutions are now ‘considered among the
core elements of modern constitutionalism’.2 The
fourth branch, however, is ‘one of the most important
— and least studied or understood—trends in
constitutional design’.3
As their number has proliferated in constitutions
around the world and their ambits have expanded,
scholarship has begun to turn attention to the ways
in which fourth branch institutions function within
liberal democracies.4 This scholarship increasingly
presents the fourth branch as providing important
checks on executive aggrandisement and protection
to key constitutional values such as democracy,
legality, impartiality, probity, and human rights —
fourth branch institutions are, in the view of many,
important tools in the fight against democratic
decay.5 ‘[I]f well designed’, Fombad argues, they can
provide ‘considerable scope for countering the
numerous threats posed by majoritarian abuses and
can also protect ordinary citizens from the
consequences of their own naïveté́, ignorance and
impetuosity’.6 The centrality of the fourth branch has
also been advanced in recent accounts for more
positive pro-poor liberal democratic practice.7
Nepal’s 2015 Constitution follows the global trend in
elevating the fourth branch in constitutional
governance. The place of previously established
bodies such as the National Human Rights
Commission (NHRC) and Commission for the
Investigation of the Abuse of Authority (CIAA) have
been maintained, while fresh space has been
designated for numerous new institutions such as the
Madhesi, Muslim, and Tharu commissions. These
bodies are designed to assume various independent
regulatory and oversight roles, including managing
essential functions of the state (such as the Election
Commission and the National Natural Resource and
Fiscal Commission); constraining opportunistic
behaviour and supporting the rule of law (such as the
CIAA and the Auditor General); and promoting and
protecting rights, inclusion, plurality, fairness,
equality, and justice for the country’s heterogeneous
population (such as the NHRC, the National Inclusion
Commission, and the Indigenous Nationalities
Commission).

In Nepal, strong institutional governmental
accountability has only ever been weakly present in
oppositional politics;8 from the judiciary;9 and from
fourth branch institutions such as the NHRC;10 the
CIAA;11 and the transitional justice commissions.12
Thus, under the new constitutional dispensation, the
burden on the fourth branch is not only to prevent
democratic decay but also to help move the state
towards consolidated liberal democracy with its
healthy checks on power. These commissions are
therefore critical to achieve democratic dividends
under Nepal’s new constitutional order.
While Nepal’s fourth branch must play multiple and
critical roles, its place within the broader
constitutional architecture of government remains
largely unexplored. Since 2015 the influence of the
pre-existing commissions has shrunk, and almost all
of the newly created commissions are only partly
established and languish in various states of
dysfunction.13 While nearly all of Nepal’s fourth
branch institutions have ongoing capacity building
programs, none of these efforts look at how any or all
of these commissions relate to each other in a
substantive effort to provide, promote, and protect
fundamental democratic values and principles. Little
is known about their performance and their
relationship to other parts of government. There has
also been little analysis of role of the fourth branch in
relation to the newly established subnational tiers of
the Nepali federation.14 Moreover, there is limited to
no inter-commission coordination or collaboration —
even among the constellation of eight human rightsfocused institutions.15 In light of the crisis induced by
the COVID-19 pandemic, functional coherence
among these constitutional bodies is more essential
than ever, especially in the public imagination of their
custodian role of constitutional principles and
democratic values.
Partnering with a network of former constitutional
commissioners and constitutionalism advocates in
collaboration with select fourth branch institutions,
Niti Foundation is curating and supporting strategic
discussions on the roles and functions of fourth
branch institutions in Nepal’s governance
architecture. This inquiry and discourse is seeking to
foster constitutional imagination for the ways that
these institutions can play to support
constitutionalism, human rights and democratic
consolidation. Moreover, the iterative process of
inquiry and discourse will build relationships that will
surface commissions that are mission critical and
ready to engage strategically in further activities.
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